-Health Maintenance Organizations Dual Option Provision Jonathan Spivak, "HEW Health Care Plan Stirs Conflict With Unions Over Bargaining Rights," Wall Street J. 55:5 January 29, 1975 The government's push for prepaid group health plans has run into a bureaucratic battle over the collective-bargaining rights of unions. The dispute leaves Secretary of Health, Education, and welfare Cas. par Weinberger with a difficult decision, and could mean a setback for a young program to aid the plans, called health maintenance organizations, or H~10s.... A program set up by Congress seeks to spur their development by offering HiB10s $375 million in grants, loans and contracts over five years. To qualify for the aid, the H3IOS must meet prescribed standards for hospital and other medical benefits offered to members. There also are organizational requirements, such as consumer representation.
But the provision that's causing the trouble as HEW prepares to . issue regulations to carry out the HMO law is one that requires employers with other health-benefit plans, such as Blue Cross, to give their workers the option to join an HlB10 if a qualified one is in the area. This provision, known as the &dquo;dual option,&dquo; was designed to open up the competitive health-insurance market to the HA10s. But it unexpectedly is raising a major issue for unions that want to preserve the right to bargain for their members over health-care' benefits.
And it has HEW officials at loggerheads with the Labor Department. HEW lawyers say the law requires companies to make a direct offer of HMO membership to individual employes, even if the leadership of their union rejects the opportunity. Otherwise, HEW officials contend, the option is meaningless, as union officials could block H3IOS if they wanted to preserve existing health arrangements or didn't like the local HMO plan. &dquo;If labor prevails, the H~f05 are put in an untenable position,&dquo; maintains one HEW expert.
. But Labor Department officials counter that the unions must have the right to reject HMO membership. Otherwise, they say, the direct offer from the employer is an opening wedge for weakening all collective-bargaining agreements. Some employers also are worried that labor troubles may result if HEW requires them to circumvent the unions on the HMO issue.
-
The conflict puts HEW Secretary Weinberger, who must make the final decision, in a delicate spot. So far he hasn't hinted at his conclusions, but he is being pressured to make a decision promptly. The HMO act was passed in December 1973, and the department's delay in issuing regulations, much of it due to the collective-bargaining issue, has meant little has been done for the HA10s.
If ifr. Weinberger adopts the HMO advice given by subordinates, it will spur a major struggle with the Labor Department and unions. &dquo;It's a gut issue for the Department of Labor and HE~V,&dquo; says one HEW expert. . The issue is made difficult because Congress gave little discussion to the dual-choice option when the law was enacted. The provision is clearly intended to open up the health market to existing and newly organized prepaid group health plans that are certified by HEW as -meeting the standards for an HMO.
-But the attorneys quarrel over whether the language of the law means that employers must make the HMO offer directly to each individual worker no matter what the union decides, or whether it should be dealt with like other collective-bargaining matters.
-.
. HEW lawyers contend that the act means that unions can't block a member's opportunity to join an HMO, even if the unions are ex-.clusive bargaining agents. The Labor Department and unions insist that Congress didn't intend the HMO law to supersede the National Labor Relations Act's bargaining requirements.
-Thus, they. say that the HMO should be handled like other negotiated fringe benefits, and that a federal requirement that employers ignore unions and deal directly with their workers would stir headaches and dissension. &dquo;We feel the collective-bargaining process has resulted in quite a number of major social improvements for workers; why is it necessary ... to circumvent that process to get this improvement going?&dquo;
.. -The issue could be of particular concern to building trade unions, which often have local welfare funds to .handle health benefits through conventional insurance arrangements and generally have shown little Interest in joining prepaid health plans. But it's also troublesome to the unions that have been in the vanguard of support of prepaid plans and strongly backed the federal HMO legislation. These unions, such as the United Auto Worker, would like to retain a role in determining members' health benefits and may fear that HEW could inflict inferior HMOs on their members. Secretary Weinberger may make his decision later this week. The regulations must be published first as a proposal, to allow time for public comment before taking effect.
The Secretary is under intense pressure from congressional advocates of HIB10s, such as Sen. Edward Kennedy (D., Mass.), to show some progress on the program. Until the dual-option issue and other matters are dealt with by the department, the federal HMO law isn't much help to prepaid health plans. ' The group plans have been distraught with&dquo; HE~V's slow pace in issuing regulations and are in a tough position due to the dual-option issue. Many big prepaid plans, such as the Kaiser plans on the zest Coast, already have substantial membership through collective-bargaining agreements. They aren't enthusiastic about submitting to new federal restrictions to qualify for federal aid, and see little to gain under the HMO act unless the dual-option provision opens up other markets for them. But they aren't eager to see the dual-option dispute jeopardize their existing relationship with many unions. But HEW officials fear that unless these plans are enticed to qualify for the federal HMO program, there will be little hope of the new act encouraging formation of additional Homos, its main objective.
